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JACOB LEVIN, Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT OF CASE. 

The Appellee maintains a jnnk yard on L Street, 
S. E., in the District of Columbia, which extends ap¬ 
proximately four hundred feet along said street (E. 
10 ). 

The Appellant testified that he fell and was injured 
while on the premises of Appellee on April 17, 1936, 
and that he was 8 years of age on that date; upon 
cross-examination he stated “that he and some other 
hoys were building a hut in John Crosby’s yard and 
that they went to get some automobile top canvas to 


use on the roof of their hut; that at t.hc time he fell 
he was attempting to rip off the torn canvas top from 
the automobile for use on said hut”; that he “could 
not see the automobile upon which he was injured 
until he was starting into the yard, and that he had 
seen this particular automobile brought to the yard 
about three or four weeks before the date of the in¬ 
jury” (R. 13), and “that this particular automobile 
was with the other automobiles and about twenty to 
twenty-five feet from said fence through which he had 
entered the junk yard” (R. 12). 

The evidence further shows that there was “some 
sort of fence” in front of the junk yard (R. 10), and 
that the Appellee had employed a watchman who had 
been instructed never to permit any children to play 
in said junk yard. That on the day of the accident 
the watchman had, on several occasions, chased the 
Appellant and other boys off the property, and that 
he inspected the yard at intervals of approximately 
from one-half to three-quarters of an hour during the 
day (R. 17). 

The Appellee himself was called as a witness by the 
Appellant and testified in behalf of the Appellant that 
he had given specific instructions to all employees 
never to permit children to come into his yard or to 
allow them, at any time, to play near the fence. 

The witness Warfield testified in behalf of the Ap¬ 
pellee that he was a member of the Metropolitan Fire 
Department attached to the fire inspector’s office, and 
that he inspected Appellee’s yard on the average of 
once or twice a month, and that at no time was there 
any violation or infraction of any rule or regulation 
by the Appellee, and that the yard of the Appellee was 
kept in compliance with all regulations (R. 17, 18). 
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SUMMARY OF ARGUMENT. 

I. Maintenance of Junk Yard as Such Is Not an 
Attractive Nuisance or Per Se Dangerous. 

II. Essential Elements Necessary to Invoke “At¬ 
tractive Nuisance Doctrine” Not Shown by Evidence. 

A. Evidence Fails to Show: 

(1) That the instrumentality or object upon 
which Appellant was injured was both dangerous 
and attractive to children. 

(2) That the instrumentality or structure upon 
which Appellant was injured was the object which 
led the injured child to enter upon the land. 

(3) That the Appellee knew that children were 
in the habit of frequenting and playing upon the 
allegedly dangerous object or structure. 

(4) That the dangerous instrumentality or 
structure was visible to children from the public 
highway or space. 

(5) That the allegedly dangerous instrumen¬ 
tality or object was adjacent to or in close prox¬ 
imity to the public highway. 

(6) That the allegedly dangerous instrumen¬ 
tality or object was being used by the injured 
child, at the time of his injury, for a purpose for 
which it was designed or suitable. 

III. Appellant Seems to Have Understood That to 
Go Upon Appellee’s Premises Was Forbidden. 


A. Evidence Shows That Appellant Had Been 
Spanked on Numerous Occasions and Warned by His 
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Parents Against Going Upon Appellee’s Property 
and Had Been Chased From Said Premises on Numer¬ 
ous Occasions bv "Watchman. 

•< 

IV. Appellant’s Purpose of Visiting Upon Premises 
Was to Appropriate Appellee’s Property to His Own 
Personal Use. 
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ARGUMENT AND LAW. 

I. Maintenance of Junk Yard as Such Is Not an 
Attractive Nuisance or Per Se Dangerous. 

We have before us a case where Appellee is main¬ 
taining an everyday junk yard upon which he has 
stored a mass of junked automobiles; this junk yard 
extends along L Street, S. E., approximately for four 
hundred feet. Separating the junk yard from the pub¬ 
lic space is a fence, clearly indicating a separation of 
the public space from Appellee’s private property. 

The Appellant is apparently proceeding upon the 
theory that the entire yard of Appellee as maintained 
by him constitutes a nuisance (Appellant’s Brief, Page 
5). To hold that a junk yard, such as maintained by 
the Appellee, is a nuisance is unwarranted and un¬ 
justified. We do not believe that the “Attractive Nui¬ 
sance Doctrine” has ever been extended so as to cover 
an entire place of business. In the cautious applica¬ 
tion of this doctrine we find that both this Court and 
the United States Supreme Court have confined it to 
a particular instrumentality, structure or object. It 
cannot be said that the entire place of business of Ap¬ 
pellee, as such, is attractive and alluring to children. 
We believe that there must be some particular struc¬ 
ture or object which is particularly alluring and at¬ 
tractive to children, such as a turntable, or a pool of 
water, or a pile of sand, in order to invoke that doc¬ 
trine. This is especially true in the case at bar, where 
an inspector of the fire department testified that Ap¬ 
pellee’s yard was maintained in compliance with all 
regulations and that everything was done by Appellee 
to keep his property in conformity with all the rules 
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and regulations of the fire department of the District 
of Columbia. There has been no evidence to show in 
what respect the entire property of Appellee consti¬ 
tuted a nuisance or in what manner it was kept so as 
to justify the finding that it may have been a nuisance. 
There was a total absence of evidence to show in what 
respect the Appellee was negligent in the maintenance 
of his place of business. The Appellee did everything 
possible to maintain his property in a reasonable man¬ 
ner, especially with a view towards excluding chil¬ 
dren. This was essential from the very nature of his 
business in order to protect his property from being 
unlawfully taken by others. 

In applying the law to a lumber yard, this Court, in 
the case of Branan v. Wimsatt, 298 Fed. 833, 54 App. 
D. C. 374, stated: 

“A lumber yard, maintained as was that of 
Wimsatt, was not an attractive nuisance or per se 
dangerous, and if it was, it certainly was not as 
noxious, harmful, tempting or alluring to children 
as was a clear pool of poisoned water on a sum¬ 
mer’s day. If the owner of a deadly pool be not 
responsible to children who use it for a purpose 
for which it seems to be fit, certainly the owner 
of an everyday lumber yard should not be held 
answerable for injuries to minors who, knowing 
the danger, devote his lumber piles to a use for 
which they were not designed or suitable.” 

II. Essential Elements Necessary to Invoke “Attrac¬ 
tive Nuisance Doctrine” Not Shown 
by Evidence. 

While it is true that the Appellant was injured upon 
one of Appellee’s automobiles, nevertheless the entire 
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case herein is devoid of any evidence that such auto¬ 
mobile was: 

1. Both dangerous and attractive to children. 

2. The object which led the injured child to en¬ 
ter upon the land. 

3. Visible to children from the public highway 
or space. 

4. Adjacent to or in close proximity to the pub¬ 
lic highway. 

5. Being devoted by the injured child at the 
time of his injury to a use for which it was de¬ 
signed or suitable. 

On the contrary, the evidence shows that the Appel¬ 
lant was not attracted, at the time of his injury, to 
the premises of the Appellee by any particular struc¬ 
ture or instrumentality, but that his sole purpose of 
going upon Appellee’s land was to obtain and appro¬ 
priate property of the Appellee for his own use. The 
evidence further conclusively shows that the automo¬ 
bile upon which Appellant was injured could not have 
been the attraction that induced him to enter upon 
Appellee’s land, because he could not see the same 
until he was “starting into the yard” (R. 13). Neither 
is there any evidence to show that the automobile 
upon which Appellant was injured was attractive to 
children or was dangerous to them. The evidence fur¬ 
ther shows that said automobile was not adjacent to 
the public space or any place where the Appellant had 
a right to be. 

From a careful reading of the leading cases involv¬ 
ing the “Attractive Nuisance Doctrine,” it is appar¬ 
ent that these elements as outlined hereinabove must 
exist. The case of Best v. District of Columbia, 291 
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U. S. 411, did not change this rule, but merely reit¬ 
erated the same. The Court in that case only decided 
that a directed verdict should not have been granted 
since, in so far as these important elements are con¬ 
cerned, ‘‘the opening statement permitted an infer¬ 
ence in petitioner’s favor.” The Court in that case 
further stated: 

“The controversy in this case largely turns 
upon a difference of view as to the inferences to 
be drawn from the opening statement. Thus, re¬ 
spondent argues that there was a failure to show 
that ‘the wharf could be seen from the public 
space,’ that ‘the child was attracted by the pres¬ 
ence of the wharf itself, or any article or thing 
which may have been upon the wharf.’ ” 

It is not necessarv to indulge in inferences in the 
present case, since the evidence is entirely lacking in 
all the elements necessary to maintain a cause of ac¬ 
tion based upon the “Attractive Nuisance Doctrine.” 

In the case of Railroad Company v. Stout, 17 Wall. 
657, it appears that the turntable was near a traveled 
road without a visible separation. In the case at bar 
the automobile in question was not near or adjacent 
to the public road and there was a visible separation 
between the public land and the property of Appellee. 

In the case of Union Pacific Railway v. McDonald, 
152 U. S. 262, it was stated as follows: 

“We adhere to the principles announced in 
Railroad Co. v. Stout, supra. Applied to the case 
now before us, they require us to hold that the 
defendant was guilty of negligence in leaving un¬ 
guarded the slack pile made by it in the vicinity 
of it depot building. It could have forbidden all 
persons from coming to its coal mine for purposes 
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merely of curiosity and pleasure. But it did not 
do so. On the contrary, it permitted all, without 
regard to age , to visit its mine and witness its 
operation. It knew that the usual approach to the 
mine was by a narrow path skirting its slack pit, 
close to its depot building, at which the people of 
the village, old and young, would often assemble. 
It knew that children were in the habit of fre¬ 
quenting that locality and playing around the 
shaft-house in the immediate vicinity of the slack 
pit. The slightest regard for the safety of these 
children would have suggested that they were in 
danger from being so near a pit, beneath the sur¬ 
face of which was concealed (except when snow, 
wind, or rain prevailed) a mass of burning coals 
into which a child might accidentally fall and be 
burned to death.” 

And in the case of United Zinc and Chemical Com¬ 
pany v. Britt , 258 U. S. 268, the Court stated at page 
275: 

“In the case at bar it is at least doubtful 
whether the water could be seen from any place 
where the children lawfully were and there is no 
evidence that it was what led them to enter the 
land. But that is necessary to start the supposed 
duty. There can be no general duty on the part 
of a landowner to keep his land safe for children, 
or even free from hidden dangers, if he has not 
directly or by implication invited or licensed them 
to come there.” 

To the same effect see the case of Railroad Com¬ 
pany v. Fruchter, 260 U. S. 141. 

III. Appellant Seems to Have Understood That to Go 
Upon Appellee’s Premises Was Forbidden. 

The Appellant, at the time of the injury, was 8 years 
of age and had, on numerous occasions, been spanked 
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and warned by his parents not to go upon Appellee’s 
property (R. 11). In addition to this the Appellant was 
chased away from said property on numerous occa¬ 
sions by the watchman employed by the Appellee (R. 
17). From this evidence it is clear that the Appellant 
knew or should generally have understood that to go 
upon Appellee’s property was forbidden. 

IV. Appellant’s Purpose of Visiting Upon Premises 
Was to Appropriate Appellee’s Property to 
His Own Personal Use. 

The evidence clearly indicates that the purpose of 
the Appellant in visiting the premises of Appellee was 
not to. devote the property to any use for which it was 
suitable'or designed. The evidence is clear and con¬ 
clusive that the purpose of going upon the premises 
was to unlawfully appropriate the property of the 
Appellee to the child’s own use in the building of a 
,hut in the yard of one of his friends. 

CONCLUSION. 

We submit that the Trial Court did not commit an 
error in directing a verdict at the conclusion of the 
entire case and it is respectfully submitted that the 
ruling of the lower Court should be affirmed. 

Respectfully submitted, 

I. IRWIN BOLOTIN, 

SAMUEL B. BROWN, 
NATHAN M. BROWN, 

Colorado Building, 
Washington, D. C., 
Attorneys for Appellee. 

















